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Court of Appeals of the District of Columbia 


No. 3031. 

Louise B. Mazza, Appellant, 
vs. 

Percy H. Russell, &c. 


a Supreme Court of the District of Columbia. 

In Equity. No. 33244. 

Percy H. Russell, Assignee of Benjamin Blethyn, Plaintiff, 

vs. 

Louise B. Mazza, Frank J. Eisinger and Walter G. Eisinger, 
Trading as Eisinger Bros., a Co-partnership; Samuel Ross, Trad¬ 
ing as Barber & Ross; The Mathy Company, a Corporation; Luie 
L. Hays, Kinnear & Gager Manufacturing Company, a Corpora¬ 
tion, and Edwin E. Ellet, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill of Complaint. 

Filed February 18, 1915. 

In the Supreme Court of the District of Columbia, Holding a Court 

of Equity. 

Equity. No. 33244. 

Percy H. Russell, Assignee of Benjamin Blethyn, Plaintiff, 

vs. 

Louise B. Mazza, Frank J. Eisinger and Walter G. Eisinger, 
Trading as Eisinger Bros., a Co-partnership; Samuel Ross, Trad¬ 
ing as Barber & Ross; The Mathy Company, a Corporation; Luie 
L. Hays, Kinnear & Gager Manufacturing Company, a Corpora¬ 
tion, and Edwin E. Ellet. 

The bill of complaint of Percy H. Russell, assignee of Benjamin 
Blethyn, respectfully represents unto this Court as follows* 

1—3031a 



2 LOUISE B. MAZZA VS. PERCY II. RUSSELL, ETC. 

1. That the plaintiff, Percy II. Russell, is a citizen of the United 
States and a resident of the District of Columbia and brings this 
suit as assignee of Benjamin Blethyn under a general deed of as¬ 
signment for the benefit of creditors', dated the 18th day of Septem¬ 
ber, 1914, and recorded the 19th day of September, 1914, in Liber 
No 37*29 at folio 378 et seq., one of the land records of the District of 
Columbia, a copy of which is attached hereto, marked Exhibit “A” 
and prayed to be read as a part hereof. 

2. That the defendant, Louise B. Mazza is a citizen of the 

2 United States and a resident of the District of Columbia; that 
the defendants Frank .T. Eisinger and Walter G. Eisinger are 

citizens of the United States and residents of the District of Colum¬ 
bia; that the defendant Samuel Ross is a citizen of the United States 
and a resident of the District of Columbia: that the defendant. The 
Mathy Company, is a corporation doing business within the District 
of Columbia; that the defendant, the Kinnear & Gager Manufactur¬ 
ing Company is a corporation doing business within the District of 
Columbia: and that the defendant, Edwin E. Ellett, is a citizen of 
the United States and a resident of the District of Columbia and that 
all the defendants aforesaid are sued; they and each of them, in 
their own or his or her own right. 

3. That heretofore, to wit, on the 19th day of February, 1914. the 
defendant, Louise B. Mazza, was seized and possessed of a certain 
piece or parcel of ground situate in the City of Washington, in the 
District of Columbia, and known and described as the twenty-five 
foot front on 9th Street next North of the South fifty foot front 
thereon of Original Lot One (1) in Square Three Hundred Sixty- I 
Nine (369) by depth of one hundred feet, together with the im¬ 
provements thereon, said premises being otherwise known and de¬ 
scribed as No. 1104 9th Street, Northwest, Washington, District of 
Columbia; that the defendant Louise P>. Mazza had been for a long j 
time prior to said date and has been continuously since said date and 

is now seized and possessed of said premises. 

4. That by a deed of trust dated the 22d day of May, 1914. and re¬ 

corded the 26th day of May, 1914. in Liber No. 3714 at folio 

3 207 et seq., one of the land records of the District of Colum¬ 
bia. said defendant Louise B. Mazza conveyed the legal title 

of the aforesaid premises to .Tames Berry and Marvin A. Custis, trus¬ 
tees, to secure the Perpetual Building Association for advances in 
the sum of $4,000 and for further trusts as will more fully appear by 
reference to said deed of trust. 

5. That by a certain paper writing dated the 19th day of Febru¬ 
ary, 1914. and signed by Benjamin Blethyn, assignor of the plain¬ 
tiff and addressed in the form of a letter to Mr. L. V. Mazza, the hus¬ 
band of said defendant, Louise B. Mazza, the duly authorized agent 
of said Louise B. Mazza. said Beniamin Blethvn made an offer to , 
furnish the labor and materials reouired for the remodeling of the 
aforesaid premises upon the conditions and upon the terms therein 
set forth; that the said defendant, Louise B. Mazza, on or about the 
date aforesaid accented the terms and conditions of the aforesaid \ 
offer, in evidence whereof she signed the aforesaid paper writing as I 
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“Mrs. Louise B. Mazza”, her genuine signature, all of which will 
more fully appear by said paper writing which is attached hereto, 
marked Exhibit “B” and prayed to be read as a part hereof. 

6. That after said Benjamin Blethyn had entered upon his con¬ 
tract as aforesaid in which the consideration to be paid by said de¬ 
fendant Louise B. Mazza was the sum of $5,336.00, as will appear 
by reference to said Exhibit “B”, it became necessary that other 
work should be done than that required by the contract aforesaid and 
that other material should l>e furnished; that thereupon in or about 
the month of May, 1914, said Benjamin Blethyn submitted in writ¬ 
ing to said Louise B. Mazza sj>ecifications for said additional 

4 work and materials; which said specifications called for the 
extension of main store of the aforesaid premises back to 

within four feet of the rear wall, the excavating of all the yard on a 
level with the main floor, concreting the areaway, putting down a new 
cesspool in the yard, extending all the downspouts and the toilets 
back to the rear walls, extending all the brick walls and the party 
wall to make the same a thirteen inch wall, also extending all the 
first floor concrete roof and the new roof to part of the store and 
toilet room, also putting up one large skylight with wire glass and 
ventilator on the new tin roof, also putting up all the iron beams as 
per building department’s requirements for the extension of the roof, 
also extending all the main terrazzo floor the full depth of the store; 
and which said specifications) called for other things set forth in a 
certain paper writing submitted on or about the date aforesaid by said 
Benjamin Blethvn to said defendant Louise B. Mazza. which said 
paper writing plaintiff is informed and believes and therefore avers 
is in the possession of defendant Louise B. Mazza, discovery whereof 
plaintiff will pray in due course; that in said paper writing afore¬ 
said said Benjamin Blethyn offered to do the aforesaid work and 
furnished the aforesaid materials for the sum of $410.00; that the 
said offer was accepted by said defendant Louise B. Mazza in ac¬ 
cordance with the terms aforesaid and the other conditions contained 
in said paper writing and for the consideration of the said sum of 
$410.00. 

7. That thereupon said Benjamin Blethyn entered upon and per¬ 

formed the two contracts above set forth, furnished all the 

5 materials and performed all the labor in remodeling and re¬ 
pairing the aforesaid premises as required thereby; that dur¬ 
ing the remodeling and repairing as aforesaid and after the two 
original contracts between said Beniamin Blethvn and said defendant 
Louise B. Mazza had been entered into the said defendant Louise B. 
Mazza ordered certain extra work to be done and certain extra mate¬ 
rials to be furnished by said Benjamin Blethyn agreeing to pay 
therefor to him the reasonable value of the same, which said extra 
work was duly and properly completed and which said extra mate¬ 
rials were duly and properly furnished bv said Beniamin Blethyn. 

8. That the performing of the labor and the furnishing of the ma¬ 
terials by said Benjamin Blethyn upon the two original contracts as 
aforesaid, and the performing of the aforesaid extra work and the 
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furnishing of the aforesaid extra materials extended up to the first 
day of September, 1914, and thereafter. 

9. That during the course of the work said defendant Louise B. 
Mazza paid to said Benjamin Blethvn upon the sum of $5,336.00 
named in the first contract aforesaid and upon the sum of $410.00 
upon the second contract aforesaid (making in all the sum of 
$5,746.00) and has paid to date the sum of $5,481.00, leaving a bal¬ 
ance unpaid upon said two original contracts the sum of $265.00 as 
will appear by an itemized statement of account attached hereto and 
marked Exhibit “0*’ and prayed to he read as a part hereof. 

10. That said extra work and materials rendered and furnished 
as aforesaid and shown in said Exhibit “C” are of the value as set 

forth in said Exhibit “C” and were rendered by said Beniamin 

6 Blethvn to the defendant. Louise B. Mazza, as extra work and 
materials over and above what were required to he done or 

furnished by said Benjamin Blethvn under the two contracts afore¬ 
said. 

11. That thereafter said Beniamin Blethvn having furnished and 
completed all the extra work required and having furnished all the 
extra materials required made demand upon the defendant Louise B. 
Mazza for the sum of $1,215.00 with interest, but said defendant 
Louise B. Mazza failed and still refuses! to pay to said Benjamin 
Blethvn said sum; that thereafter said Beniamin Blethvn by a gen¬ 
eral deed of assignment for the benefit of creditors as hereinbefore set 
forth assigned all right, title, and interest in the aforesaid claim 
against said Loui=e B. Mazza to said Percy IT. Bussell, assignee, 
plaintiff herein: that after having qualified as assignee under said i 
deed of assignment plaintiff has made repeated demands upon the 
defendant Louise B. Mazza for the said sum of $1,215.00 and interest 

as aforesaid: hut the said defendant Louise B. Mazza has failed and 
still refuses to pay plaintiff this sum. 

12. That thereupon, on to wit. the 7th day of November, 1914. 
this plaintiff desiring to avail himself of the provision of the Code of 
Law of the District of Columbia in such cases made and provided 
filed by his attomev in the Office of the Clerk of the Supreme Court 
of the District of Columbia a notice of his intention to hold a me¬ 
chanics’ lien upon the propertv described herein, including the im¬ 
provements thereon, said notice being duly filed and recorded in 
the mechanics’ lien docket by the Clerk of said Court and known as 

No. 6833. a true copy whereof is annexed hereto, marked 

7 Exhibit “D” and is prayed to be read and taken as a part 
hereof. 

13. That this plaintiff is advised and believes and therefore avers 
that it appears from the records of the Clerk of the Supreme Court 
of the District of Columbia that notices of mechanics’ liens against 
the herein described premises have also been filed by the following 
defendants for the amounts and dates as hereinafter set forth, viz: 

Lien No. 6828. filed the 8th day of September, 1914, by Frank J. 
and Walter G. Eisinger, trading as Eisinger Brothers, for lumber 
and mill work, for $237.41, with interest from September 8, 1914. 

Lien No. 6842. filed the 11th day of November, 1914 ( by Samuel 

\ 
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Ross, trading as Barber & Ross, for hardware and iron, for $209.02, 
with interest from July 1, 1914. 

Lien No. 6848, filed the 14th day of November, 1914, by The 
Mathy Company, for skvlight, cornices, etc. (No interest claimed) 
for $i27.00. 

Lien No. 6849, filed the 17th day of November, 1914, bv Louis L. 
Haves (No materials named) for $170.00, with interest from October 
1, 1914. 

Lien No. 6854, filed the 23d day of November, 1914, by the Kin- 
near & Gager Manufacturing Company (No materials named) for 
$147.24 with interest from June 20, 1914. 

Lien No. 6862, filed the 24th day of December, 1914, by Edwin 
E. Ellett, for marble tiling and terrazzo work, for $194.40 with inter¬ 
est from September 1, 1914; true copies of all of which liens are at¬ 
tached hereto, marked consecutively Exhibits “E-J”, and prayed to 
he read as a part hereof. 

8 14. That this plaintiff is advised and believes and there¬ 
fore avers that all the liens set forth in the foregoing para¬ 
graph were for labor and materials furnished by the said parties as 
subcontractors for said Benjamin Blethyn, the contractor with the 
owner, said Louise B. Mazza: and that due notice of the filing of the 
aforesaid liens was in each case made by the lienor to said Louise B. 
Mazza. 

15. That this plaintiff files this his original bill for the purpose 
of obtaining his rights and remedies as provided by statute, and 
avers that the aforesaid property should be sold and that the proceeds 
thereof be brought into court and distributed to the parties herein, 
as their interest may appear. 

Wherefore, the premises considered this plaintiff prays: 

1. That the defendants. Louise B. Mazza, Erank J. Eisinger and 
Walter G. Eisinger, a co-partnership trading as Eisinger Brothers. 
Samuel Ross, trading as Barber & Ross, The Mathv Company, a cor¬ 
poration Luie L. Hayes, Kinnear & Gager Manufacturing Company, 
a corporation, and Edwin E. Ellett, he made parties defendant herein, 
and served with process, except such as voluntarily appear herein and 
answer, and be required to answer the exigencies of this bill of com¬ 
plaint, answer under oath being hereby expressly waived. 

2. That the plaintiff and each of the defendant lienors as may es¬ 
tablish liens on the property herein involved may be decreed to be 
entitled to liens on the said property herein involved for such sums 
as may he due them for labor and materials provided by them on 
such property. 

3. That the property described in this bill of complaint 

9 with the improvements thereon may be decreed to be sold 
and the proceeds from such sale to be applied to discharge the 

liens of the plaintiff and such of the defendant lienors as may prove 
their liens herein and that for that purpose of sale a trustee or trus¬ 
tees mav he duly appointed with authority therefor. 

4. That the cause he referred to the auditor to determine the 
amounts that may be due to the plaintiff and to the several defendant 
lienors. 




6 


LOUISE B. MAZZA VS. PERCY H. RUSSELL, ETC. 

5. That the plaintiff and such of the defendant lienors as may 
prove their liens herein may he decreed to have judgments against 
the defendant Louise B. Mazza for the amount of their respective 
liens or for so much thereof as may remain unsatisfied after the dis¬ 
tribution of the proceeds from the sale of said property. 

0. That, if necessary, a receiver or receivers may he appointed by 
this Court to take possession of, manage and preserve said property 
for the benefit of the interests of the parties herein pending this suit. 

7. For such other and further relief as the nature of the case mav 
require and as to the Court may seem fit and proper. 

PERCY H. RUSSELL, 

Assignee, Plaintiff. 

CHARLES Y. TMLAY. 

Attorney for Plaintiff. 

District of Columbia, ss: 

10 I, Percy H. Russell, plaintiff herein, being first duly sworn, 

on oath depose and say that I have read the foregoing hill of 
complaint by me subscribed and know the contents thereof; that 
the facts therein stated of my own personal knowledge are true, and 
those stated on information and belief I verilv believe to be true. 

PERCY IT. RUSSELL. 

Subscribed and sworn to before me this 17th dav of Februarv. 
A. D. 1915. 

[seal.] G. L. BUNNELL, 

Notary Public, D. C. 


Exhibit “A.” . 

Deed of Assignment. 

This deed made this 18th day of September. A. D. 1914. by and 
between Beniamin Blethyn, widower, of the City of Washington, 
District of Columbia, party of the first part and Percy R. Russell of 
the same city and district, party of the second part: 

Witnesseth, that whereas the said party of the first part is justly 
indebted to various parties in divers sums of money which bv reason 
of losses he has become unable to discharge, and whereas said party 
of the first part is desirous of providing for the payment thereof by 
assignment of all his property; now. therefore, the said party of the 
first part, for and in consideration of the sum of One dollar ($1.00) 
to him in hand paid hv the party of the second part, has 
11 granted, bargained, sold, assigned and set over unto the said 
party of the second part, his heirs and assigns, the following 
real estate situated in the District of Columbia, namely (Item 1) Lot 
A-l and the South four (4) feet front by depth of lot B-2 of the 
Starr and Metcalf Subdivision in Square numbered One hundred 
thirty-two (182) as in Book R. W. at page 90: (Item 2) Parts of Lois 
B-2 and C-8 in the Starr & Metcalf Subdivision of lots in Square One 
hundred thirty-two (132) as in Book R. W. at page 96. as more 
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fully set forth in a deed to the party of the first part from Beatrice A*' 
Thomas dated November 3, 1907 and recorded December 11, 1907 
in Liber 3090 at folio 485; (Item 3) Lot numbered Twenty-one (21) 
in Block numbered One (1) in Katherine T. Talburtt and others’ 
Subdivision of parts of certain lots of the Subdivision of the estate of 
George W. Talburtt being a tract of land called “Chichester”, in the 
District of Columbia, as in County Book 15 page 27, now known as 
Lot 21 in Square 5789. (Item 4) All the rest and residue of the real 
estate or any interest therein of which the party of the first part may 
be seized or possessed; 

And the party of the first part has likewise granted, bargained, 
sold, assigned, and set over unto the said party of the second part, his 
heirs and assigns, all the personal property belonging to the party of 
the first part including all chattels and all personal effects, all rights 
of action, all sums of money, notes, or other evidences of indebtedness 
that may be payable to the party of the first part, excepting such 
property as is by law exempt from execution: 

12 In trust nevertheless for the trusts, uses and purposes herein 
set forth and no other, that is to say: 

1. To take possession of the property hereby assigned and to sell 
and dispose of same with all reasonable diligence, either at public 
auction or at private sale, for the best interests of all parties con¬ 
cerned and to collect the outstanding debts and claims as may be col¬ 
lectible. and out of the proceeds of such sale and collection; 

2. To pay and discharge all the just and reasonable expenses, costs 
and charges of carrying into effect the trust hereby created, together 
with a reasonable commission to the party of the second part for his 
services in executing this trust, and out of the residue of said pro¬ 
ceeds ; 

3. To pay and discharge in full all debts due and owing by the 
party of the first part; and if the same be not sufficient to pay the 
debts in full, then he shall apply the same pro-rata so far as the same 
will extend to the payment of said indebtedness; 

4. And lastly if there be any surplus to pay the same to the party 
of the first part; 

And for the purpose of carrying into effect this deed of assign¬ 
ment the party of the first part does hereby make, constitute and ap¬ 
point the party of the second part his true and lawful attorney with 
full power and authority to transact and perform all acts necessary 
to carry into effect the true intent and purpose of this assignment. 

And the party of the second part does hereby accept this trust 
and agrees that he will honestly and faithfully and without delay 
execute the same according to the best of his ability. 

In testimony whereof the said parties have hereunto set 

13 their hands and seals the day and year first hereinbefore writ¬ 
ten. 

(Signed) BENJAMIN BLETHYN. [seal.] 

(Signed) PERCY H. RUSSELL. [seal.] 

Witnesseth: 

(Signed) EMILY F. CAMP. 

(Signed) CHAS. V. IMLAY. 


i 
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District of Columbia, ss: 

I, Emilv F. Camp, a Notary Public, in and for the District of 
Columbia, do hereby certify that Benjamin Blethyn, party to a cer¬ 
tain deed of assignment bearing date the 18th day of September, 
A. I). 1914, and hereto annexed, personally appeared before me in the 
said District the said Benjamin Blethyn, being personally well 
known to me as the person who executed the said deed of assignment 
and acknowledged the same to be his act and deed. 

Given under my hand and notarial seal this 18th day of Septem¬ 
ber, A. D. 1914. 

(Signed) EMILY F. CAMP, 

[ notarial seal.] Notar;/ Public, D. C. 

District of Columbia, ss: 

I, Emily F. Camp, a Notary Public, in and for the District of Co¬ 
lumbia, do hereby certify that Percy II. Russell, a party to a certain 
deed of assignment bearing date the 18th day of September, A. D. 
1914, and hereto annexed, personally appeared before me in the said 
District said Percy H. Russell, being personally well known 
14 to me as the person who executed the said deed of assignment 
and acknowledged the same to lie his act and deed. Given 
under my hand and notarial seal this 18th day of Sept., A. D. 1914. 
(Signed) [notarial seal.] EMILY F. CAMP. 


Schedule A. 
Assets. 


a. Real Property. 

* Estimated 

Description of property. value. 

Item 1. Lot A-l and South 4 feet 
front by depth of Lot B-2 
in Square 132, improved 
by premises 1801-1803 

Oregon Ave., N. W. $15,000 

Incumbrance by trust 
in Liber 3008/191, 
upon which balance 

due is. 

And bv second trust in 
Liber 3678/309.... 

Value of equity. 

Item 2. Parts of Lots B-2 and C-3 
in Square 132 improved 
by premises 1826 18th St. 2,600 

Incumbrance by trust 
in Liber 3090/486.. 

And by second trust in 
Liber 3255/350.... 

Value in Equity. 


Incum¬ 
brance. Equity. 


$6,400 

1,000 

$7,600 


1,000 

500 

1,100 
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Item 3. Lot 21 in Square 5789 im¬ 
proved by premises No. 
2437 Nicholls Ave., S. E. 
Incumbered by trust 
recorded Sept. 17, 
1914, to Thos. H. 
Yeager & C. H. Tol- 

man . 

Value in equity. 

Items 2 and 3 of above incum¬ 
bered by blanket trust in 
Liber 3673/150. 

Add to incumbrances. . . 
Subtract from equities. . 


3,600 


2,000 


1,300 


15 


500 10,300 

500 


Totals . $21,200 11,400 9,800 

b. Personal Property. 

Due from various parties upon open accounts. 1,000 

Total assets. ( .$10,800 

Schedule B. 

Liabilities. 

Name of creditor. Address. 

Barber and Ross. 11th & G Sts. 

Barker, Geo. M. 649 New York Ave.. 

Bruno Bros. 638 G St. 

Catlin, Elmer H. & Co. 309 13th St. 

Clarke, D. Edward. N. J. Ave. & N St_ 

Condon, D. D. Kenois Building. 

Dyer, W. LI. 13th & C Sts. 

Eisinger Bros. 2109 7th St. 

Ellett, Edwin E. 1106 9th St. 

Groff, Diller F. 819 9th St. 

Hayes, L. L. 1427 P St. 

Jackson, F. B. 1347 U St. 

Jones, C. W. Brookland, D. C. 

Kinnear & Gager Mfg. Co. 517 13th St. 

Lester, W. E. Southern Building... 

Linney, Thomas. 426 Q St. 

Levy, Geo. W. & Bro. 1015y 2 7th St. 

Mathey Co. 1918 Pa. Ave. 

16 Mertz, E. P. 3031 Newark St. 

Norwalk Vault Co. Norwalk, Ohio. 

Smith, T. W. 1st & Ind. Ave. 

Weigel, W. E... 1310 W St. S. E. 

General Taxes due District of Columbia (estimated).... 


Amount. 
$ 200.00 
5.00 
36.00 
11.00 
37.00 
75.00 
246.35 
237.00 
194.00 
11.00 
90.00 
25.00 
300.00 
147.24 
10.00 
30.00 
.54.00 
351.00 
175.00 
120.00 
75.00 
115.00 
210.00 


Total liabilities 

2—3031a 


$2,754.59 
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Summary. 

Total Assets.$10,800.00 

Total Liabilities. 2,754.59 

Surplus . $8,045.59 

District of Columbia, ss: 

T, Benjamin Blevthn, being first duly sworn, on oath depose and 
say that the foregoing schedule marked “A” annexed to a certain 
deed of assignment from me to Percy IT. Russell, is the complete 
inventory of my estate according to the best of my knowledge, and 
the foregoing schedule marked ‘‘B" also annexed to said deed of as¬ 
signment is a complete list of my creditors, the amount of their 
claims, and their respective places of business. 

(Signed) BENJAMIN BLEYTIiN. 

Subscribed and sworn to before me this 18th day of September, 
A. D. 1914. 

(Signed) EMILY F. CAMP, 

[notarial seal.] Notary Public, D. C. 


17 Exhibit “B.” 

Washington, D. C., February 19, 1914. 

Mr. L. V. Mazza. 

Dear Sir: I propose to furnish all the labor and materials re¬ 
quired for tbe remodeling of your house 1104 9th St., as per plans 
and these specifications prepared bv Benjamin Blevthn and your in¬ 
structions to lower the present floor on a level with the sidewalk, also 
to make the cellar floor 7 feet in the clear, and also the 4-foot vault to 
the curb line the same depth with one pair of steps down to the cellar 
with double iron doors flush with the sidewalk and close to the curb 
line. Also to concrete all tbe sidewalk in front and the width of 
your building as per Building Department requirements. The first 
floor to be all fireproof construction as per Building Department re¬ 
quirements and the finished top to be terrazzo floor finished same and 
of light colors. Also the partition to close up the main stairs to be 
of 4" tile laid in cement and plaster smooth on both sides. Also the 
vestibule floor to have tile floor up to the starting of steps and to have 
one door in the partition to open to the hallway so as to go upstairs or 
out if necessary. The walls to be tiled up 4 feet in vestibule only to 
shore up the building and to put in all the iron beams and columns 
as per Building Department requirements and to fireproof all .the 
iron beams as per regulations. Also to have one large skylight as 
per plans with wire glass for the same. Also to build the 

18 porch roof on second floor to be fireproof, and to build the 
brick wall about 2' 6" above the finished floor. Also to build 

one small porch the width of the bath room and on a level with the 
bath room window with railing on side. The rear flat on second 
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floor is to have one new bath room complete with tile or terrazzo floor 
and side of walls to be plastered smooth on both sides and block in tile 
form. The new kitchen is to have one sink and gas range and a meat 
dresser. The present old brick chimney is to be removed to make 
room lor the new kitchen and bath room, also to have a door to go out 
on the concrete porch on the side and one flight of stairs to yard, to 
change all the partitions to suit the present new plans and all the old 
floors of rear flat to be covered with new flooring, also to build one 
dumb waiter for the accommodation of each flat with door at each 
floor. Front flat to be arranged as per plans with a passage to the 
bath room, to cut a new door and to build one partition on the side. 
Also to take off all the present wainscoting and replace the same with 
cement and block the same in tile form to furnish the new kitchen 
with new gas range and sink and a neat dresser, and to change all 
the gas outlets to suit the new rooms. Also to change the steam pipes 
and radiators to suit the new rooms. The third floor apartment to be 
arranged as per plans with new gas range and sink and dresser 
in kitchen, and to change the gas pipes to suit the rooms 
and also the steam pipes to be changed to suit the rooms. I am to 
paper all the flats and the hallway in my bid and to paint kitchens 
and bath rooms, furnish all the gas ranges for the flats, also the 
dressers for each flat. The tin roof is to he looked after before 
painting; the roof is to receive one good coat of metallic paint, 
19 also the front brick wall is to be oiled down and penciled. All 
the new woodwork is to receive three coats of paint and the old 
woodwork to receive two coats, colors to suit; the main store is to 
have metal ceiling also to cover all the beams with metal and the 
same to he painted two coats. The walls to be left finished in the 
white plaster. The main store to have a new toilet room in the rear 
part as per plans with terrazzo floor and the side walls to be plastered 
4 feet high in imitation tile. Also to have the sewer changed and 
lowered down to suit the conditions of the new down spouts and to 
have a Duffy trap in cellar to drain the boiler. All the cellar floor to 
be concrete and finished smooth. 

Mv bid does not include any gas fixtures nor electrical fixtures nor 
any mantels. 

Each flat is to have a letter box and bell and speaking tube in vesti¬ 
bule. The store is to be wired for electric and gas fixtures. 

I will complete the above list as per plans and these specifications 
in a workmanlike manner and satisfactorv to von for the sum of 
Five thousand three hundred and thirty-six ($5,336.00) dollars. 
Respectfully submitted, 


Addition to the above specifications as follows: 2nd floor flats to 
have new floor laved on top of old floor same as the rear flats and 
to make a separate drainage for the ice boxes of each flat, cellar and 
1st and 2nd floor hallway to be on one meter, provide cellar 
20 with one outlet for electric lights for the use of the store and to 
be on the store meter, the floor of each flat to have a floor 
finished in oil and varnish. T hereby agree to finish the job complete 
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and satisfactory to you in ten weeks from March the 6th-1914, pay¬ 
ments to be made as the work progress- to the amount of 80 per cent 
and to leave a balance of 20 per cent of the amount of the contract 
for 80 days after the job is finished. I am to furnish you with all 
the bills and labor showing that all the bills are paid, also to furnish 
you with three thousand dollar bond to complete the job. 

Mrs. LOUISE B. MAZZA. 

(Signed) BENJAMIN BLETHYN. 

Exhibit “C.” 

Itemized Statement of Account. 

Louise B. Mazza to Percy II. Russell. Assignee of Benjamin Bletlivn, 

Dr. 

/Balance due upon two original contracts as set forth in ac¬ 
companying bill. $265.00 

Extra work and materials as follows: 

• 1. New fire escape and door in party wall—labor and ma¬ 

terials . 130.00 

2. New hot water boiler—labor and materials. 120.00 

3. Changing the roof of back building with new tin roof; 

furnishing two-16" iron beams—labor and materials. . 65.00 

/ 4. Placing electric and speaking tubes and letter boxes— 

labor and materials. 75.00 

1 21 5. Graining and painting mantels—labor and ma¬ 
terials . 45.00 

* 6. Furnishing and setting up a medicine chest for each 

of three bathrooms. 15.00 

7. Extra work and materials as per building requirements 
made bv Building Department, viz: building a 4" brick 

* wall, plastering the south wall, taking down all the 
main stairs and landing, and building all of concrete 
and fire-proofing all the partitions: 

a. 7,000 bricks in cement mortar at $16.00 

per m. $112.00 

b. 150 yards of plastering at 35^ per yd. 52.00 

c. Taking down old stairs and platform. 21.00 

d. Furnishing iron beams for the framing of 

stairs and labor thereon. 125.00 

e. Plastering hallways. 50.00 

f. Concrete steps, 3 flights—labor and material. 140.00 

' - 500.00 

Total.$1,215.00 

Interest thereon from Sept. 1, 1914. 
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Separate Answer of Louisa B. Mazza. 

Filed March 22, 1915. 

* * * * * * * 

1. This defendant for answer to Paragraph (1) of said bill of com¬ 
plaint states that she has no knowledge of the facts therein stated, 
and demands strict and accurate proof of the same. 

2. This defendant for answer to Paragraph (2) of said bill of 
complaint admits the allegations contained therein, so far as the 
same relate to her. 

3. This defendant admits the allegations contained in Paragraphs 
(3) and (4) of said bill of complaint. 

4. This defendant for answer to Paragraph (5) of said hill 

of complaint admits the execution by her of the paper writ- 

22 ing referred to therein, but avers that said paper writing also 
agreed to perform all work in accordance with the plans and 

specifications prepared by Benjamin Blethyn, and also in accordance 
and in strict compliance with the Building and Fire Regulations 
then in force in the District of Columbia. 

5. This defendant for answer to Paragraph (6) of said bill of 
complaint admits that the consideration to he paid Benjamin Blethyn 
under his contract above referred to was $5,336.00; and further an¬ 
swering said Paragraph (6) this defendant admits the execution of a 
second paper writing calling for certain additional work and a con¬ 
sideration to he paid hv her of $410.00. but she avers that said paper 
writing was dated March 25, 1914, and in or about the month of 
May as alleged by plaintiff. Defendant files herewith copy of said 
paper writing marked defendant’s Exhibit “A”, and prays that the 
same be read as a part hereof. 

6. This defendant for answer to Paragraph (7) of said hill of 
complaint admits that during the performance of the two contracts 
above mentioned she ordered the said Benjamin Blethyn to do cer¬ 
tain other work; and she avers that the agreed cost of said extra work 
was One Hundred and Thirty-five dollars ($135.00), made up of 
the following items and charges, to wit: to cost of electrical work 
Seventy-five dollars ($75.00), to cost of mantels including graining 
and painting same Forty-five dollars ($45.00), to furnishing three 
medicine chests Fifteen dollars ($15.00). Further answering said 
Paragraph (7) this defendant avers that she has offered to pay the 

plaintiff and also his assignor. Beniamin Blethyn, the" sum 

23 above mentioned, to wit: One Hundred and Thirty-five dol¬ 
lars ($135.00) on several occasions, but the same has always 

been declined bv them. That she has never ordered any extra work 
besides these items above mentioned and described. 

7. This defendant for answer to Paragraph (8) of said hill of com¬ 
plaint most emphatically denies that said Benjamin Blethyn con¬ 
tinued his work on the two contracts mentioned herein, and the extra 
work up to the first- day of September 1914, and she avers the fact to 
be that said work was completed by duly 1, 1914, and the premises 


L 
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put up for rental, and that the same was rented and actually occupied 
on July 21, 1914. 

8. This defendant for answer to Paragraph (9) of said bill of com¬ 
plaint admits that the total cost for all work under the two written 
contracts was $5,746.00, and that she paid on account thereof the 
sum of $5,481.00, leaving a balance due and unpaid hv her of 
$265.00, which together with the aforesaid sum of One Hundred 
Thirty-five dollars ($135.00) due for extra work ordered by her, she 
has tendered to the said Benjamin Bletliyn and also to the plaintiff. 

9. This defendant for answer to Paragraph (10) of said bill of 
complaint states most positively that she never ordered the extra 
work set forth in Plaintiff’s Exhibit “C”, except those items in¬ 
cluded under Paragraph (6) of this answer for which she has agreed 
to pay and has offered to pay plaintiff. Further answering said 
Paragraph (10) this defendant states that the extra work alleged to 
have been performed by plaintiff’s assignor was caused by the defi¬ 
cient plans and specifications furnished by plaintiff’s assignor, and 

the Inspector of Building- compelling said Beniamin Blethvn 

24 to comply with the building and fire-proof regulations then 

in force in the District of Columbia, all of which he had 

agreed to do in his contracts with defendant. 

10. This defendant for answer to Paragraph (11) of said bill of 
complaint states that she has no knowledge of the allegations con¬ 
tained therein with reference to the assignment of said Beniamin 
Blethvn: that she is not indebted to plaintiff in the sum of $1,215.00 
as therein alleged, but only owes plaintiff the sum of Four Hundred 
dollars ($400.00) which sum she was repeatedly tendered plaintiff. 

11. This defendant for answer to Paragraph (12) of said hill of 
complaint neither denies or admits the allegations therein contained 
but demands strict and accurate proof of the same. 

12. Further answering said hill of complaint this defendant states 
that the said work under the two contracts and all extra work ordered 
by her had been completed by July 1, 1914, and that no notice of any 
mechanics’ — by plaintiff was ever filed against her. within the 
three months next following the completion of said work. That 
plaintiff’s assignor agreed to complete said work within ten weeks 
from March 6, 1914, and whereas said work was not completed until 
July 1, 1914, thereby causing defendant loss of rental. 

Wherefore having fully answered said bill of complaint this de¬ 
fendant pravs that she be dismissed hence with her reasonable costs. 

TOOMEY & TOOMEY, I 

. Atfys for Defendant Louisa B. Mazza. 

25 • Stipulation of Counsel. 

Filed May 4, 1915. I 

* * * * * . * * 

Whereas Charles V. Imlay, attorney for the plaintiff in the above 
cause, and Vincent L. Toomey, attorney for the defendant, Louise B. % 
Mazza, herein respectively referred to as the attorney for the plaintiff X 
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and attorney for the defendant, are desirous that the issue joined on 
bill and answer filed herein may be reduced to the material matters 
thereof, it is hereby this 4th day of May, 1915, 

Stipulated by and between the attorney for the plaintiff and the 
attorney for the defendant as follows: 

1. That a valid tender has been made by the defendant to the as¬ 
signor’s creditors of the sum of $400.00 admitted to be due by the 
answer of the defendant. 

2. That the liens of the various defendants joined with the defend¬ 
ant, Louise B. Mazza, herein, said liens being described in the bill of 
complaint in Paragraph 13, were filed upon the dates and recorded 
according to the number and in the form as set forth in said para¬ 
graph and in Exhibits “E-.T” of said bill; and that due notice of the 
filing thereof was in each case given to the defendant as set forth in 
Paragraph 14 of said bill; but the attorney for the defendant ex¬ 
pressly reserves from this stipulation all questions as to the validity 
of said liens on account of the time of their dates of filing, the 
validity of the claims upon which they severally purport to he based, 
the right of the parties to file the same, and on account of any other 

matter which would render said liens void and of no effect. 

26 3. That to the end, however, that the principal issues in 
the case may be disposed of as expeditiously as possible the 

attorney for the plaintiff and the attorney for the defendant further 
stipulate that the case may proceed to trial upon the material issues * 
raised hv bill and answer without proof of the amounts and quality 
of the labor and materials alleged to have been furnished bv the 
plaintiff and the various defendant lienors; hut that the said material 
issues may be determined and proof of the amounts and quality of 
said labor and materials determined after a judgment upon said ma¬ 
terial issues by a reference to the Auditor of the Court to ascertain 
the same. 

In witness whereof the attorney for the plaintiff and the attorney 
for the defendant have hereunto set their hands this day and year 
first above mentioned. 

CHARLES V. IMLAY, 

Attorney for Plaintiff. 
TOOMEY & TOOMEY, 

Bv VINCENT L. TOOMEY, 

Attorneys for Defendant . 

Decree Establishing TAen and, Referring Cause to Auditor. 

Filed December 8, 1915. 

♦ * * * * * * 

This cause coming on to be heard upon the pleadings and proofs, 
and having been argued by counsel and considered by the Court, it is 
this 8th dav of December, 1915, adjudged, ordered, and decreed: 

That the real estate described in the bill of complaint is sub- 

27 ject to the liens of the plaintiff and the several defendant 
lienors, as their interests may appear, for each and all the 
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items of extra materials and labor furnished by plaintiff’s assignor in 
improvements upon said real estate and the balance due on contracts, 
as set forth in said bill of complaint and to the extent of the sum 
which may be found to be due for said extra materials and labor, not 
to exceed the sum claimed in said bill with interest and costs; pro¬ 
vided that due proof is furnished by plaintiff to the auditor of the 
amounts and quality of the labor and materials so furnished and the 
value of the same; 

And to that end it is further ordered that the cause be and the same 
is hereby referred to the auditor, who is instructed to ascertain and 
report the amounts, quality, and value of said extra materials and 
labor and the sums due therefor and for interest and costs; 

Subject to the further order of the Court as to modification upon 
the coming in of the report of the auditor, and to further order as 
to relief praved bv plaintiff in said bill. 

THOS. H. ANDERSON, Justice. 

Appeal noted in open Court with bond for costs at $50.00, and 
supersedeas bond at $1,600.00. 

THOS. H. ANDERSON, Justice. 

28 Exceptions to Auditor's Report. 

Filed March 16,1916. 

* * * * * * * 

Now comes Louisa V. Mazza, one of the defendants, in the almve 
entitled cause of action and specifically objects and excepts to the 
report of the Auditor filed herein, for the following reason. 

This exceptant objects and excepts to the entire report of the 
Auditor on the ground that it is contrary to law, and that said ex¬ 
ceptant is not liable as a matter of law for any amount whatsoever in 
the premises. 

TOOMEY & TOOMEY, 

Att’ys for Louisa V. Mazza. 

Final Decree. 

Filed March 28,1916. 

* * * * * * * 

Upon consideration of the report of the Auditor filed herein on the 
25th day of February, 1916, pursuant to the order passed herein on 
the 8th day of December, 1915. establishing liens and referring the 
cause to the Auditor to ascertain the amounts thereof, as fully set 
forth in said order; and the exceptions to said report filed herein; 
it is hereupon by the Court this 28th day of March, 1916, adjudged, 
ordered, and decreed: 

That said exceptions be and the same are hereby overruled; 

29 That the said report of the Auditor be and the same is 
hereby ratified and confirmed; 



LOUISE B. MAZZA VS. PERCY II. RUSSELL, ETC. 


17 


That the real estate described in the bill of complaint herein is 
subject to the liens of the plaintiff and the several defendant lienors, 
as their interest may appear, for each and all the items of extra ma¬ 
terials and labor furnished by plaintiff’s assignor in improvements 
upon said real estate, and the balance due upon original contracts set 
forth in said bill of complaint, in the sum of $1,215.00 with interest 
thereon from September 1, 1914, to March 1, 1916, at six per cent per 
annum, amounting to $109.35; for court costs and the fees of the 
Auditor amounting to $95.55, all as contained in the aforesaid report; 
and for further interest from said March 1, 1916, costs, fees, and 
other charges which may be found to be due; 

It is further adjudged, ordered, and decreed that for the purpose of 
satisfying the aforesaid liens the real estate and improvements 
thereon described in said bill of complaint be sold at public sale free 
and clear of all claims of the parties to this cause but subject to other 
existing incumbrances of record and that Jesse E. Potbury and Elmer 
McD. Kintz be and they are hereby appointed trustees to make such 
sale, giving bond in the penalty of Twelve Thousand dollars 
($12,000.00/100) ; and that the advertisement of said sale be made 
in the Evening Star newspaper; and that the provisions of equity rule 
72 be in all respects complied with; 

And it is further adjudged, ordered and decreed that upon said 
sale and the receipt by the said trustees of the purchase price 

30 this cause be and the same is referred to the Auditor, who is 
instructed to ascertain and report the amounts due to plaintiff 

and the several defendant lienors and the priorities existing among 
them, if any; and if the sum is insufficient to discharge said liens 
in full the pro rata shares of the several lienors; and who is further 
instructed to ascertain any further amounts due for interest, fees, and 
other charges accruing since the rendition of the aforesaid report. 

WALTER I. McCOY, Justice. 

We have no objection to the foregoing form of decree 
TOOMEY & TOOMEY, 

Att’ys Deft, No. 1. 

Appeal noted in open Court with bond for costs at $100.00, and 
supersedeas bond of $2,000.00. 

WALTER I. McCOY, Justice. 

Memoranda. 

April 13, 1916.—Bond on Appeal (supersedeas) of defendant No. 
1, approved and filed. 

May 8,1916.—Time for settling Statement of Evidence and 

31 filing Transcript of Record, extended until June 10th, 1916. 

June 6, 1916—Time for settling Statement of Evidence 
and filing Transcript of Record, extended until July 20th, 1916. 

June 21, 1916.—Bond of Defendant No. 1 on appeal, for $2 000 
approved and filed. 

Bond of Defendant No. 1, on appeal, for $200 approved and filed 
3—3031a 
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July 19, 1916.—Time for filing Statement of Evidence and Tran¬ 
script of Record extended to August 25, 1916. 

August 24, 1916.—Time for settling Statement of Evidence and 
filing Transcript of Record extended until September 1, 1916. 

August 31, 1916.—Time for filing Statement of Evidence and 
Transcript of Record extended until October 5, 1916. 

October 4, 1916.—Time for filing Statement of Evidence and 
Transcript of Record, extended until October 16, 1916. 

32 October 14, 1916.—Statement of Evidence signed by Staf¬ 
ford, Justice, and filed. 

Time for filing Transcript of Record extended until November 1, 
. 1916. 


Assignment of Errors. 

Filed October 14, 1916. 

♦ * * * * * * 

I. That the Court erred in holding that the notice of lien was filed 
within the time allowed by Section 1238 of the Code. 

II. That the Court erred in admitting in evidence the paper writ¬ 
ing purporting to be the Deed of Assignment from Benjamin 
Blethyn to Percy H. Russell, as said Deed of Assignment showed a 
total credit of $1,000.00 from all of bis several debtors, whereas the 
amount claimed by the assignor, Russell, in this one action amounted 
to $1,265.00. 

III. That a claim for extra work bv a builder or contractor, con¬ 
sisting of certain work done at the behest of the Building Department, 
is without sufficient consideration to bold the owner (the party with 
whom he contracts), especially where the builder served and was 
paid to serve in the dual capacity of architect and builder. 

IV. That one who after carefully inspecting certain real estate im¬ 
provements undertakes jointly as a builder and architect to remodel 
those improvements for apartment house purposes, which purposes 

arc governed bv certain and definite building regulations with 
33 reference to fire escapes and fire-proofing, is without a remedy 
when urging a claim for fire escapes and fire-proofing ordered 
by the proper building authorities in order to procure the necessary 
permit and receive the ratification for said work from the Building 
Department as the work progresses, and finally to be able to adopt 
said improvements for the purposes intended by the plans and speci¬ 
fications. 

V. That one serving in the dual capacity of architect & builder is 
chargeable with notice of building and fire regulations in force in 
the District. 

VI. That the Court erred in granting the decrees dated respect¬ 
ively: December 8, 1915, and March 28, 1916. 

TOOMEY & TOOMEY, 
Attorneys for Louisa B. Mazza. 
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Designation of Record. 

I Filed October 14, 1916. 

******* 

To Mr. John R. Young, Clerk of the Supreme Court of the District 
of Columbia. 

Sir: Kindly include in your record to be filed in the above en¬ 
titled cause the following portions of said record: 

I. Copy of Plaintiff’s bill including Exhibits “A”, “B”, and “C”. 
IT. Defendant’s Mazza’s answer. 

III. Stipulation between counsel. 

34 IV. Decrees dated December 8, 1915 and March 28, 1916. 

V. Statement of evidence, including second contract, 

VI. Exception to Auditor’s report. 

VII. Assignment of errors. 

I TOOMEY & TOOMEY, 

A ttys for Deft Mazza. 

35 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 34, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 33244 in Eqiiitv, wherein Percv 
H. Russell, assignee of Benjamin Bleythn is Plaintiff and Louise B. 
Mazza, et. al. are Defendants, as the same remains upon the files and 
of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, this 
31st day of October, 1916. 

[Seal Supreme Court of the District of Columia.l 

I J. R. YOUNG, Clerk , 

By ALF. G. BUHRMAN, Ass’t Cl'k. 

36 In the Supreme Court of the District of Columbia, Holding 

an Equity Court, 

I Equity. No. 33244. 

Russell 

I vs. 

Mazza. 

Statement of Evidence. 

I Plaintiff’s assignor, Benjamin Blethyn, testified that he is a 
I contractor by profession and has followed said business as a specialty 
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in the District of Columbia upwards for Thirty years; that he had 
been acquainted with Mr. and Mrs. Mazza for about six years, hav¬ 
ing previously done work for them before the work here in ques¬ 
tion ; that he is the Benjamin Blethvn appearing as the party in 
each of the two contracts made with Mrs. Mazza and admitted in evi¬ 
dence: that prior to the beginning of the work at 1104 9th Street 
N. W., he had conversations with Mrs. Mazza and her husband, 
Louis V. Mazza, who acted as her agent from time to time in matters 
here involved, and that he made specifications for the work the 
aforesaid premises; that the result of these negotiations was the 
making of the contract of February 19, 1914, which is in evidence, 
the additions to the same appearing at the end having been made 
before the work was actually begun. That before the work was 
started witness presented the plans and specifications to the Building 
Department which were approved just as presented with the excep¬ 
tion of the fire escape; that witness met -T. P. Parry of the Build¬ 
ing Department and asked him to come to the building. Parry 
came the next day or so and pointed out the changes to be made; 
Parry returned to the District Building and made a sketch in red 
ink to indicate the change necessary in order to make the fire 
escape. Witness thereupon got permission of the owners of the 
property just west of the property in question to open their 
wall to make an exit for persons descending the fire 
37 escapes. 

The original drawings submitted by witness to Mrs. Mazza 
before the contract was made showed a concrete porch at the South¬ 
west corner of the building: that this detail of the plans was pointed 
out to Mrs. Mazza at the time whereupon she said “T suppose they 
will insist upon having fire escapes.” witness then said to her “I don’t 
think they would, the porch being all re-inforced concrete. There¬ 
upon Mrs. Mazza answered a Go ahead and do things as cheaply as 
you can.” That witness brought to the attention of Mr. and Mrs. 
Mazza the fact that this change had been made in the building plans 
by the Building Department before witness began to work, but after 
the said first contract had been made; that thereupon Mrs. Mazza 
said, I do not know what the Building Department will require 
before we get through.” That Mrs. Mazza then said, “It is just 
like throwing money away.” That witness then bought the fire 
escape, erected the same according to the Building Department re¬ 
quirements. making the exit as indicated above. 

Witness began work immediately after the first permit was granted 
which appears elsewhere in evidence as having been granted March 
5, 1914; that he was at work upon the building, had the things re¬ 
quired by the two contracts in evidence and extras for which claim 
is here made, continuously from said date until in September 1914; 
that, there was not a day during that interval in which work was not 
going on upon the building: that shortlv after the beginning of the 
work it became necessary to lower the cellar hv excavating about five 
feet: that witness called Mrs. Mazza’s attention to the fact that an old 
boiler in the cellar had to be replaced by a new boiler; that wit¬ 
ness proceeded to do the same and that Mrs. - made no objec- 
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tion to his doing so. That about a month after the work was 
started, A. K. Selden, an inspector of the Building Department, 
notified witness that the' frame wall on the rear part of the 
38 third floor must be replaced with brick; that this made it 
necessary to place iron beams on the second floor, to take up 
the old tin roof and replace the same with new tin. That when 
this matter was brought to the attention of Mrs. Mazza, she sug¬ 
gested that the roof then be made a flat roof to be used as a porch 
for the third floor back, suggesting that the fire escape could then 
be run over this roof. That Mrs. Mazza said at this time, “After 
a while I guess T will have to.turn the building over to the Building 
Department. They are trying to find something to make things 

COSt.” 


That shortly after the work upon the building was begun wit¬ 
ness was notified, as is more fully brought out in the testimony 
of A. K. Selden, that the Building Department would require that 
the South and North walls of the building be re-enforced with four 
inch brick in cement mortar (a fire preventive), also to take out the 
wooden stairs, all the halls, all the partitions and ceilings for three 
flights of stairs, and to put the same back again with fire proof mate¬ 
rials and re-enforced concrete steps, hallways and platforms (further 
fire preventatives). That all these changs in the plans as sub¬ 
mitted to the Building Department and the new work required to 
be done were brought to the attention of Mrs. Mazza at the time to 
all of which she answered, “Go ahead and do the work as cheaply as 
vou can.” 

That on one occasion when witness stated to Mrs. Mazza that cer¬ 
tain extras would be necessary she replied, “I have perfect confidence 
in you, do the work as you would your own.” 

That there was a meeting in the Office of the plaintiff (assignee) 
on or about August 19, 1914; that among the work still remaining 
to be done to complete the contract was painting the concrete steps, 
finishing some concrete work in the cellar, and doing some painting 
around the vestibule; that witness paid George \Y. Levy $9.00 on 
the above date for paie?- for that purpose. 

39 \\ itness was then handed the official record of the Build¬ 

ing Department hearing date of August 5, 1914, and bearing 
the official seal of Morris Hacker, Inspector of Buildings, show¬ 
ing the official approval of work done under the building permits 
and was asked if anything remained unfinished on that date. Wit¬ 
ness answered that neither the first nor the second contracts had been 
completed; that the front part of the building had been completed 
only-, that he was at work on the concrete steps in the back; putting 
up wooden steps in the cellars, and completing the concrete work in 
the cellar. Being asked how long after that work continued, witness 
answered that he remembered that it was continued until in Sep¬ 
tember continuously, and said again that there was no time in which 
neither he nor any of his employees were not at work. 

That delay in doing the work was caused by unexpected conditions 
appearing in the building which was fairly old, and of the necessity 
of doing the extra work for which claim is made; that no objection 
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was made by Mrs. Mazza at any time of the delay; that Mrs. Mazza 
far from making any objection, continued to make payments right 
along for the expiration of ten weeks named in the contract, the last 
payment being made in July or August 1914. 

That at no time in the progress of the work did Mrs. Mazza make 
anv denial of her liability for the extra work and materials; that 
the matters were brought to her attention she made such remaks as 
are previously indicated or said nothing; that on one occasion when 
witness brought to her attention extra work that would he necessary, 
Mi’s. Mazza answered, “Go ahead, and I will help you out.” 

On cross examination witness stated that he personally prepared 
all the plans and specifications for said remodelling; that in order to 
do so he was obliged to carefully inspect the premises where the work 
was to be done. That he made an inscision into all walls to ascer¬ 
tain their thickness for fire. 

40 And the fact that all the walls were not of sufficient thick¬ 

ness to conform to the Building Department requirements 
was known to him before the making of the first and second con¬ 
tracts, yet no mention was made in either contract with reference to 
increasing the thickness of said walls. 


That defendant, Mazza, paid all of the $5,746.00 due under the 
two contracts, except $265.00, which she tendered together with the 
sum of $135.00, to cover cost of electric light fixtures, speaking tubes, 
painting and graining mantels, furnishing and setting medicine 
chest for each of two hath rooms as expressly exempted under the 
contract and agreed upon by the parties hereto. 


A. K Seed ex stated that he was an inspector in the Building 
Department of the District detailed to inspect the work in question 
and identified a series of slips showing original notations made by 
him of the work as it progressed. Being shown a slip dated April 4, 
1914, he identified the same with the notations thereon as a notice to 
Beniamin Blethyn who called dt the office of the Building Depart¬ 
ment to arrange for increasing the thickness of the walls (veneering 
south and north walls) and other changes required in the orig¬ 
inal permit for the remodelling of the premises. He further iden¬ 
tified a slip of May 19, 1914, as the original record made at the time 
of a notice to Bleythn to make a fire-proof partition around the 
stairs on the first story, to fireproof the halls and stairways. All of 
the above Mr. Selden identified upon the original drawings in evi¬ 
dence. Witness further stated that he also gave notice to Benjamin 
Blethyn that a brick wall would he required on the rear part of the 
third floor; that this made it necessary to place iron beams on the 
second floor and to take up the tjn roof on that floor. Witness 
identified also upon the original plans the location of these changes. 


James P. Parry, also an assistant inspector in the Building 
Department, identified the two permits granted to Benjamin 
41 Blethyn for the remodelling of the premises in question, 
the first numbered 3514 granted March 5. 1914, covering sub¬ 
stantially the matters contained in the first original contract and 
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the second numbered 4119 granted April 11, 1914, containing sub¬ 
stantially the matters set forth in the second original contract. 
Witness identified the official stamps upon the same. Witness fur¬ 
ther identified eight blue prints as the original drawings upon the 
basis of which the permits were granted. Witness was shown a 
blue print marked the “second floor plan” and identified thereon the 
red ink sketch as an alteration for the placing of the fire escape; that 
before the plans were approved and the first permit granted, witness 
had gone with Benjamin Bleythn to the premises in question, ex¬ 
amined the same, and stated that the Building Department would 
require the placing of a fire escape upon the premises. Before tlm 
plans were approved that subsequently he had returned to the office 
and made the red ink sketch mentioned, the slip u-on which — 
“James P. Parry” who identified it as his own. Witness was then 
shown the record dated August 5, 1914, of the official approval of 
the work by the Inspector of Buildings. Witness stated that this 
official approval did not refer to what might be the exact condition 
of the inside, but represented that the outside had been completed 
and was satisfactory to the Building Department, and that conse- 
qently the official approval would not mean that the work was neces¬ 
sarily entirely finished on the inside on that date, but was at least 
presumably finished so far as the Department was concerned. 

The above two witnesses were called by plaintiff. 

John Russell now residing at Upper Marlboro, Md., stated that 
he was formerly an agent of the Percy H. Russell Company, who 
were the real estate agents in charge of the premises in question at 
the time the work was in progress, and for sometime thereafter. Wit¬ 
ness was shown a book of said company and identified it as his own 
handwriting and as the original entry made at the time a 
42 notation of July 21, 1914, that the top floor of the premises 
in question had been rented and stated that the building at 
that time had been completed only on the top floor. Witness iden¬ 
tified an entry of August 11, 1914* of the renting of the second floor 

to D. C. Hudson and stated that the building at that time was far 

from completion. Witness identified an entry of October 1. 1914. 
when he took a deposit from a certain Mr. Odekoven who refused to 
move in because the ap-rtment was not at that time thoroughly com¬ 
plete. That when Hudson went in on August 11, 1914, Blethyn 

was then putting cement paint on. That witness was at the prem¬ 
ises September 5, 1914, and that Blethyn had not yet removed his 
stuff from the premises. (This witness being offered by plaintiff 
stated on cross-examination.) 

That he was a brother of Percy H. Russell, assignee, for Benjamin 
Blethyn, plaintiff, and in becoming more particular as to what had 
not been done on July 21, 1914, stated that the spigots needed 
washers and stove needed repairing; that some painting and all 
paperhanging had been done, and that he had offers on the ap-rt- 
ments as early as June 2, 1914. 
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The Plaintiff Percy H. Pussell stated that he was assignee for 1 
Benjamin Blethyn bv virtue of a certain deed of assignment dated 
September 18, 1014 ‘ a certified copy of which lie tendered here¬ 
with. 

Objection to its introduction being noted by defendant on the 
ground that said deed of assignment was not sufficient in law or in 
fact for the purposes of this suit. 

The witnesses offered hv defendant testified as follows: 

Louis V. Mazza, testified that he visited the work frequently to 
learn its progress etc. for his wife, and that there was never any 
promise made by her in his presence to pay for the items claimed in 
this suit. That they were ordered by the District Building officials, 
and their need known to Blethyn before he undertook the con¬ 
tracts. That he was present on the several occasions when the re¬ 
marks which Blethyn alleged Mrs .Mazza made concerning 
48 her acceptance for the charges, and that no such remarks were 
made by her. That Blethyn had carefully examined the 
premises before undertaking the work so as to inform Mrs. Mazza 
whether they could he adopted for apartment purposes. 

The second witness called by defendant. Frank Scagnelli stated 
that he happened to be passing along Ninth Street when his attention 
was attracted by a man hammering at the wall of the house in ques¬ 
tion. Upon approaching the man he found him to he Benjamin 
Blethyn who was sounding the walls before he undertook the con¬ 
tracts to ascertain their thickness etc. 

The last witness, the defendant. Louisa B. Mazza, stated that she 
never agreed to nav for any of the items included in this suit either 
directly or indirectly; that she never ordered him to do the things 
mentioned or had anything to do with them. That at the time the 
second contract was entered into Mr. Blethyn never claimed one cent 
for these items although they had been ordered and completed at 
that time. That she paid Mr. Blethyn all but $265.00 of the 
$5,746.00 due under the two contracts and had several times ten¬ 
dered the balance together with $136.00 due from extras under the 
contract which Blethyn had refused, and that this amount — paid 
him in full as architect and builder. 

By the Court Vice Justice Anderson deceased. 

WENDELL P. STAFFORD, Justice . 

Agreed to as correct statement of evidence together with PITs 
Exhibit “B” and second original contract. 

CHAS. V. IMLAY. 

TOOMEY & TOOMEY, 

Att'ys for Deft Mazza. 


I 
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44 Exhibit “D” (Second Contract). 

Benjamin Blethvn, Contractor and Builder. 

Washington, D. C.. March 25, 1914. 

Mrs. L. B. Mazza. 

Sir: I propose to furnish all the labor and materials for the ex¬ 
tension of the store as per plans submitted, to excavate the present 
yard for the extension of the store one story to build one new party 
wall 13 6” and about Id ft. bight, and to build one brick toilet for 
the main store in the yard with door from store and one window as 
per plumbing regulations also to extend concrete re-enforced roof 
about 10 ft. with one large skylight in the new roof with one door 
and double window in the rear wall and to extend the steps down 
to the yard as per plans; also to put in two 18' I beams and columns 
to carry the wall above and to extend the metal ceilings and the 
terrazza floor about 9 ft. wider by the width of the store and also the 
plastering of the walls. T will complete the extension for the sum 
of Four Hundred and Ten dollars ($410.00). 

Respectfully submitted, 

BENJAMIN BLETHYN. 

Will put in the electrical lights as per —. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3031. Louise B. Mazza, appellant, vs. Percy H. Russell. &c. Court 
of Appeals, District of Columba. Filed Oct. 31, 1916. Henry W. 
Hodges, clerk. 
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ADDITION TO RECORD PER STIPULATION OF COUNSEL. 

Court of Appeals of the District of Columbia. 

JANUARY TERM, 1917. 

No. 3031. 

LOUISE B. MAZZA, APPELLANT, 

vs. 

PERCY H. RUSSELL, ASSIGNEE OP BENJAMIN BLETHYN. 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 

FILED JANUARY 11, 1917. 

Court of Appeals of the District of Columbia, October Term, 1916. 

No. 3031. 

Louise B. Mazza, Appellant, 
vs. 

Percy H. Russell, Assignee of Benjamin Blethyn. 

Appeal from the Supreme Court of the District of Columbia. 

At the conclusion of plaintiff’s testimony a motion was made to 
dismiss the bill upon the following grounds: 

I. That the notice of lien was not filed within the time allowed by 
Sec. 1238 of the Code. 
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II. That the deed of assignment which recited debts due Blethyn 
from several debtors amounted to $1,000.00, whereas suit was brought 
in this action for $1,235.00, give- no title whatever to the assignee to 
maintain this action. 

ITT. That the claim being for extra work done at the behest of the 
building department is without suflicient consideration to hold the 
owner, especially where the builder was paid and served in the dual 
capacity of architect and builder. 

IV. That one who after carefully inspecting certain real estate 
improvement- undertakes jointly as a builder and architect to remodel 
those improvements for apartment house purposes, which purposes 
are governed bv certain and definite regulations with reference to fire 
escapes and fireproofing, is without a remedy when urging a claim for 
fire escapes and fireproofing ordered by the proper building au¬ 
thorities in order to procure the necessary permit and receive the 
ratification for said work from the Building Department as the work 
progresses, and finally to he able to adopt said improvements for the 
purposes intended hv the plans and specifications. 

V. That one serving in the dual capacity of architect and builder 
is chargeable with notice of building and fire regulations in force in 
the District. 

The above motion being over-ruled, exceptions were noted thereto. 

As attornevs of record in the above entitled cause we do herebv 

V •/ 

agree that the above shall l>e an addition to the transcript of record 
filed herein. 

CHARLES V. IMLAY, 

Attorney for Appellee. 
TOOMEY & TOOMEY, 
Attorneys for Appellant. 

[Endorsed:] No. 3031. Louise B. Mazza, Appellant, vs. Percy H. 
Russell, Assignee of Benjamin Blethyn. Addition to Record per 
Stipulation of Counsel. Court of Appeals, District of Columbia. 
Filed Jan. 11, 1917. Henry W. Hodges, Clerk. 
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